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appears by the Reporter^ statement. See on p. 408. It is believed, that this 
ruling is now changed by Sec. 3568 of the Code, though we are not aware that the 
section, as it stands, has been construed by the Court of Appeals. This is a mat- 
ter of much importance in the practice. A motion for the recovery of money 
under Sections 3210, 3211, of the Code, must be made after notice and cannot be 
heard prior to the day to which the notice is given ; and as it cannot be sooner 
heard, can the judgment upon it relate beyond that day ? 

In Brcmm v. Hume, 16 Gratt. 456, a judgment had been confessed in the clerk's 
office on the same day the term of the court began, but the court did not begin its 
actual session until after the judgment had been confessed. The statute provided 
that a judgment might be confessed in the clerk's office, and, as construed by the 
court, that meant in vacation of the court. The judgment was assailed as invalid 
because, as alleged, it was not confessed in vacation. But the court held that it 
was valid, because, when it was confessed, it was vacation. It would seem that 
the court could not have so held, if it had given effect to the fiction of relation, 
which, disregarding the fractions of the day, would have made the first day of the 
term relate to the beginning of that day. Here, then, was a case in which the 
fiction was disregarded and fractions of a day taken notice of. Does not the prin- 
cipal case fall within this most just and equitable ruling ? But the question arising 
in the principal case was decided by the unanimous judgment of the court and 
must be considered as settled, unless and until the case shall be overruled by the 
court, or the law, as therein judicially declared, be changed by legislation. 



Kiracofe v. Kiracofe and Others.* 

Supreme Court of Appeals : At Staunton. 

September 24, 1896. 

1. Equitable Sepabate Estates — Curtesy. A married woman owning an 
equitable separate estate in fee may, unless prohibited by the instrument 
creating it, devise the same and thereby deprive her husband of curtesy 
therein. The power to make such devise is given by statute and has the same 
effect as if incorporated in the instrument creating the estate, unless such in- 
strument restrains the power. 

Appeal from a decree of the Circuit Court of Augusta county, pro- 
nounced December 10, 1895, in a suit in chancery wherein appellant 
was the complainant and the appellees were the defendants. 

Reversed. 

This was a suit in chancery instituted for the purpose of having par- 
tition of a tract of two hundred and ninety-two acres of land which 
had been the equitable separate estate in fee of Mary E. Kiracofe, 

♦ Reported by M. P. Barks, State Reporter. 
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and which she had devised to her children. The defendants were 
the devisees under the will (other than the complainant who was one 
of such devisees) and the surviving husband of the testatrix. The 
husband was made a party, not as husband, but as heir of one of the 
devisees who had died. There was no suggestion in the bill of any 
claim of curtesy by the husband, or that he was entitled to such an 
estate, nor was any answer filed by him nor any such claim asserted on 
his behalf. One of the defendants claimed the land by virtue of a 
purchase at a delinquent land sale and a deed made in pursuance 
thereof, but the Circuit Court being of opinion that his purchase enured 
to the benefit of all the devisees, referred the case to a commissioner 
to take an account of the amount paid out by the purchaser for the 
land, and also of rents and profits of the land since the death of the 
testatrix. The commissioner reported that he was of opinion that the 
husband of the testatrix was entitled, as tenant by the curtesy, to a 
life estate in the land, and that therefore it was unnecessary to take 
the latter account. This part of the report was excepted to by the 
complainant, but the Circuit Court, concurring in the view of the com- 
missioner, overruled the exception, and being further of opinion that 
the land was not then liable to partition, dismissed the bill with costs, 
but without prejudice to the rights of the devisees to have partition on 
the death of the husband. From this decree the complainant appealed. 

C. S. W. Barnes, for the appellant. 

J. & J. L. Bumgardner, for the appellees. 

Harrison, J. , delivered the opinion of the court. 

By deed dated March 31, 1877, John L. Blakemore settled to the 
separate use of. his daughter, Mary E. Kiracofe, a certain tract of 
land in Augusta county, by conveying the same with general warranty 
of title to her husband, Benjamin I. Kiracofe, in trust for her benefit. 
The grantor uses the following language in prescribing the terms of the 
settlement : 

" In trust nevertheless, for the sole, separate and exclusive use and 
benefit of Mary E. Kiracofe, the wife of Benjamin I. Kiracofe, and 
free and discharged from the debts, contracts, liabilities and marital 
control of said Benjamin I. Kiracofe." 

The consideration expressed in the deed for this grant is the natural 
love and affection which the grantor feels and entertains towards his 
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daughter, and by way and for the purpose of making an advancement 
to her. 

In December, 1879, Mary E. Kiracofe died, leaving a will in which 
she devises this tract of land to her children. 

The sole question presented by this appeal for our determination is 
whether Benjamin I. Kiracofe, the husband of the testatrix, has an 
estate as tenant by the curtesy in this land. 

The statute of 1849, now carried into section 2513 of the Code, 
expressly confers upon a married woman power to devise her separate 
estate. This express power under the statute to devise is equivalent 
to express power in the instrument so to devise. Hence where a mar- 
ried woman has a separate estate such as is created by the instrument 
under consideration, and the instrument creating the estate does not 
restrain her power of alienation, she has, by virtue of the statute, 
complete power of alienation by will. It is not necessary that the in- 
strument creating the estate should contain an express power in her to 
alien ; she has that power, under the statute, unless it is restrained or 
withheld from her by the instrument, and if she exercises her statutory 
power and disposes of the estate by will, it deprives the husband of 
curtesy as effectually as he would have been deprived of it under a 
similar disposition made by the wife in pursuance of a power vested in 
her by the settlement. If the married woman has the power to devise, 
and fails to exercise it, her husband will be entitled to curtesy, but 
where she disposes of her separate property by will, as she has the 
right to do unless restrained, the husband's right to curtesy is lost. 

This question has been decided by this court in Chapman v. Price, 
83 Va. 392, and more recently in the case of Hutchings v. Commer- 
cial Bank, 91 Va. 68. 

It is contended that the decision in the first-named case is obiter 
dictum ; that its decision was not necessary in that case, because the 
language used in the instrument then before the court excluded the 
right of the husband to curtesy. If the court so understood the lan- 
guage in that case, it wholly failed to make any allusion to the fact. 
On the contrary, it placed its decision squarely on the ground that the 
estate was "a sole and separate estate," and the wife having, as she 
had the right to do, devised the lands in question, the husband had 
no curtesy. 

In the case at bar the language used in the deed from John L. 
Blakemore to Benjamin I. Kiracofe, trustee, for Mary E. Kiracofe, 
creates a sole and separate equitable estate in Mary E. Kiracofe. As 
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already seen, there is in Mary E. Kiracofe under the statute a com- 
plete power of alienation by will, that power not having been restrained 
by the instrument, and she having exercised that power, and devised 
the estate by her last will to her children, her husband, Benjamin I. 
Kiracofe, is not entitled to curtesy therein. 

It follows from what has been said, that the decree appealed from 
must be reversed and set aside, and this cause remanded to the court 
below to be there proceeded with in accordance with the views expressed 
in this opinion. Reversed. 

BY THE EDITOR.— In 1 Va. Law Reg., beginning at p. 651, will be found 
an interesting article by Professor Raleigh 0. Minor, of the University of Vir- 
ginia, criticising the decisions of the court in Chapman v. Price and Hutchimgs v. 
Com. Bank of Danville ; and, after questioning the soundness of these decisions as 
to the husband's right to curtesy, the writer concludes: "It is to be hoped that 
when the question again arises it will be argued at large, and meanwhile it would 
be well not to accept too blindly as precedents the case of Chapman v. Price and 
Hutchings v. Commercial Bank of Danville." 

Well, the question has arisen again and has been "argued at large," counsel 
assailing the two cases referred to, and citing (as the briefs show) Professor Minor's 
article and relying upon it. The court, nevertheless, on reconsideration of the 
ruling in these cases, unanimously adhered to it. The question, therefore, must 
be considered as settled in Virginia, if the rule stare decisis has any force. 

In the leading case of West v. West, 3 Rand. 373, it was decided, upon full con- 
sideration, that a married woman having an equitable separate estate in fee could 
not dispose it by will unless the power to make such disposition was expressly con- 
ferred by the instrument creating the estate — that this power was not an incident 
of the estate. This case, as to the particular point, was steadily adhered to, as 
the reported cases will show. But, at the general revision of the laws in 1849, 
the rule of West v. West was changed, so as to allow a married women to dispose 
of her equitable separate fee by will. Code of 1849, ch. 122, sec. 3, which pro- 
vision was carried, without change, into the present Code. Sec. 2513. The effect 
of this was to enlarge the powers of the woman and to give her the right to dis- 
pose of her equitable separate fee by will, though the power was not expressly 
conferred (and was not denied) by the instrument creating the estate. Such was 
the construction placed on the statute in the summary of the law, in Jmtis v. Eng- 
lish, 30 Gratt. at p. 571, and such seems to have been the construction of Judge 
Lomax also. See 3 Lomax' s Dig. (2d ed.) p. 11, note 1. 

The power to dispose of by will being conferred by statute for the first time in 
1849, the legal effect was the same as if conferred by the instrument creating the 
estate, and, as in the latter case, the exercise of the power, according to the Eng- 
lish authorities followed by the court, defeated the surviving husband's right to 
curtesy, so, logically, the same result would follow in the former case. 

We cannot bring ourselves to doubt that all three of the cases were correctly 
decided. 

So, it may be considered as settled law in Virginia, that wherever a settlement 
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of an equitable separate fee has been made (since July 1, 1850, when the Code of 
1849 took effect ) on a married woman or on a woman in contemplation of marriage 
which afterwards takes place, she has the power of disposing of the same by will, 
unless that power is denied to her in the settlement; and that the exercise of this 
power defeats the surviving husband's right to curtesy in that estate. 

In Chapman v. Price, the writer of this note was, by a mistake of the Reporter, 
set down as of counsel for the appellees. He was of counsel for the appellant. 



Fackler v. Berry and Others.* 

Supreme Court of Appeals : At Staunton. 

September 24, 1896. 

1. Deeds — Conveyance to wife— Mention of children. A conveyance by a husband 
of land acquired by his wife, to a trustee, to hold as the absolute property of 
the wife " that she may have a permanent home for her life, and his children 
by her a pittance after her death," vests a fee simple estate in the wife. The 
mention of the children merely indicates the motive for the gift. 

Appeal from a decree of the Circuit Court of Augusta county, pro- 
nounced May 27, 1896, in a suit in chancery wherein appellees were 
the complainants, and the appellant was the defendant. Reversed. 

The object of this suit was to have declared void a deed made by 
Elizabeth Fackler to her son, the appellant, in so far as said deed un- 
dertook to convey to him anything greater than an estate for the life 
of said Elizabeth in a tract of nineteen acres of land imentioned in 
the bill It is not distinctiy stated in the record, but the arguments 
of counsel seem to concede the fact that Elizabeth Fackler survived 
her hushand and then made the deed which is assailed. The other 
facts sufficiently appear in the opinion of the court. 

Elder & Elder, for the appellant. 

J., J. L. & R. Bumgardner, for the appellees. 

Keith, P., delivered the opinion of the court. 

Ann Eliza Berry and others -filed their bill in the Circuit Court of 
Augusta county, alleging that they are the children of Michael and 
Elizabeth Fackler, deceased; that on October 5, 1852, Michael Fack- 
ler conveyed a tract of land in the county of Augusta, containing 

* Reported by M. P. Barks, State Reporter. 



